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QUESTIONS PRESENTED

1. Whether there is a private right of action for
aiding and abetting violations of Section 10(b) of the
Securities Exchange Act, 15 U.S.C. § 78j(b), and SEC Rule
10b-5, 17 C.ER. § 240.10b-5.

2. Whether recklessness satisfies the scienter
requirement for aiding and abetting.
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BRIEF OF AMICUS CURIAE TRIAL LAWYERS
FOR PUBLIC JUSTICE, P.C. AND UNITED STATES
PUBLIC INTEREST RESEARCH GROUP IN
SUPPORT OF RESPONDENTS

I. INTRODUCTION AND INTEREST OF AMICUS
CURIAE?

Trial Lawyers for Public Justice, P.C. (TLP]) and
United States Public Interest Research Group (USPIRG)
are, respectively, a public interest law firm and a comn-
sumer advocacy organization which represent victims of
fraud and misconduct. USPIRG is the national lobbying
office for state Public Interest Research Groups (PIRGs)
located in 31 states. State PIRGs are non-profit, non-

1 This amicus curige brief is filed pursuant to consent letters
provided by counsel for Petitioner and Respondents.

1
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partisan research and advocacy organizations with more
than one million members.

The anti-fraud provisions of the Securities Act of
1933 (Securities Act) and the Securities Exchange Act of
1934 (Exchange Act) and rules and regulations promul-
gated thereunder by the Securities and Exchange Com-
mission (SEC) are among the few effective remedies
available to victims of fraud. TLP] and USPIRG advocate
continued recognition that the private right of action
under § 10(b) of the Exchange Act and SEC Rule 10b-5
encompass aiding and abetting liability. This result is
consistent with the Exchange Act’s statutory language,
construction and public policy which compelled its enact-
ment and motivates its interpretation. Further, TLP] and
USPIRG believe that recklessness is the appropriate level
of scienter for aiding and abetting liability and that the
decision of the court below should be affirmed.2

II. ARGUMENT

A. Recognition Of Aiding And Abetting Liability
Is Consistent With The Language Of § 10(b)
And Rule 10b-5, Which Were Designed To Pro-
tect Investors And Deter Securities Fraud

“‘The starting point in every case involving con-
struction of a statute is the language itself.” “® Section
10(b) and Rule 10b-5 state that it is “unlawful” for “any
person” to engage in deceptive or manipulative acts
or practices.® A violation of either provision is .a

2 The decision of the court below is reported as First Inter-
state Bank of Denver, N.A. v. Pring, 969 E2d 891 (10th Cir. 1992),
cert. granted sub nom. Ceniral Bank of Denver, N.A. v. First Inters-
tate Bank, N.A., 113 S. Ct, 2927 (1993).

8 Ernst & Ernst v. Hochfelder, 425 U.S. 185, 197 (1976) (quot-
ing Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 756
(1975) (Powell, ]., concurring)).

4 Section 10(b) makes it “unlawful for any person” to use or
employ “any manipulative or deceptive device or contrivance”
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crime® and aider and abettor liability is recognized under
the common law of torté and federal criminal law,” where

in connection with the purchase or sale of any security and
empowers the SEC to prescribe necessary and appropriate rules
and regulations “in the public interest or for the protection of
investors.” 15 U.5.C. § 78j(b) (emphasis added). Rule 10b-5
makes it “unlawful for gny person” to “employ any device,
scheme, or artifice to defraud,” make misleading representa-
tions or omissions, or “engage in any act, practice, or course of
business which operates or would operate as a fraud or deceit
upon any person” in connection with the purchase or sale of any
security. 17 C.ER. § 240.10b-5 (emphasis added). Taken together,
“[t]he sweeping words of § 10(b) and Rule 10b-5 ban manipula-
tion, deception, or fraud in the purchase or sale of securities.
‘[Alny person’ who engages in such activity merits condemna-
tion under the statute and the rule.” Musick, Peeler & Garrett v.
Employers Ins. of Wausau, 113 S. Ct. 2085, 2094 (1993) (Thomas,
Blackmun and O’Connor, J]., dissenting).

5 See 15 U.S.C. § 78ff (criminal liability for violations of
securities laws); United States v. Chiareila, 588 F.2d 1358, 1368
n.16 (2d Cir. 1978) (“It is well-established that, except for issues
of intent and burden of proof, criminal and civil liability under
the securities laws are coextensive.”), rev’d on other grounds, 445
1.S. 222 (1980).

6 The Restatement (Second) of Torts § 876(b) (1979) imposes
liability for harm to a third party if the person “knows that the
other’s conduct constitutes a breach of duty and gives substan-
tial assistance or encouragement to the other so to conduct
himself. . . . ” In civil damage actions, the courts created the
aiding and abetting cause of action largely by analogy to tort
theories. Seg, e.g., Brennan v. Midwestern Life Ins. Co., 259 F. Supp.
673, 680 (N.D. Ind. 1966) (noting that the Restatement principles

“surely best fulfill the purposes of the [Exchange Act]”), aff'd,
417 E.2d 147 (7th Cir. 1969), cert. denied, 397 U.S. 989 (1970); see
also Halberstam v. Welch, 705 E2d 472, 477-78, 481-86 (D.C. Cir.
1983).

7 18 U.S.C. § 2(a) provides that “[w]hoever commits an offense
against the United States or aids, abets, counsels, commands,
induces or procures its commission, is punishable as a principal.”
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the roots of the § 10(b) aiding and abetting cause of action
lie.? Under 18 U.S5.C. § 2(a), aiding and abetting a viola-
tion of § 10(b) is a violation of § 10(b). Moreover, aiding
and abetting securities fraud is precisely the kind of
deceptive practice which § 10(b) was designed to pro-
hibit.?

This construction is consistent with § 10(b)’s purpose
to protect investors from fraudulent practices in the

See United States v. Tejada, 956 F.2d 1256, 1265 (2d Cir.) (to convict a
defendant as an aider and abettor, government need show only
7 ‘that [a defendant] in some sort associate[d] himself with the
venture, that he participate[d] in it as in something that he wish[ed]
to bring about, that he [sought] by his action to make it succeed’”;
conviction may be upheld “even if a defendant did not participate
‘in every phase of the criminal venture,” or have a ‘stake in the
outcome of the illegal venture.” ”) (citations omitted), cert. denied,
113 5. Ct. 334 (1992); see also Nye & Nissen v. United States, 336 U.S.
613, 619 (1949). Federal criminal aiding and abetting liability was
codified 25 years before the Exchange Act was enacted, see Act of
Mar. 4, 1909, ch. 321, § 332, 35 Stat. 1152 (formerly 18 U.S.C. § 550).

8 See SEC v». Seaboard Corp., 677 F2d 1301, 1311 (9th Cir.
1982) (“Tort and criminal theories have supported the implica-
tion of aider and abettor . . . liability.”); accord Abell v. Potomac
Ins. Co., 858 F.2d 1104, 1127 (5th Cir. 1988), vacated in part on other
grounds, 492 U.S. 918 (1989); LT v. Cornfeld, 619 F.2d 909, 922 &
n.15 (2d Cir. 1980); see also 5 A. Jacobs, The Impact of Rule 10b-5
§ 2, at 1-5 (1980) (“Commeon law has an important bearing on
[Rule] 10b-5 because courts discussing the Rule frequently anal-
ogized to tort concepts”).

9 As Petitioner concedes, see Brief for Pet. at 20, 18 U.S.C.
§ 2(a) reaches aiders and abettors of criminal violations of the
securities laws. See United States v. Kessi, 868 F.2d 1097, 1103 (9th
Cir. 1989) (affirming defendant’s conviction for aiding and abet-
ting § 10(b) violations); United States v. Re, 336 F.2d 306, 318 (2d
Cir. 1964) (same), cert. denied, 379 U.S. 904 (1964); Bromberg &
Lowenfels, Aiding and Abetting Securities Fraud: A Critical Exam-
ination, 52 Alb. L. Rev. 637, 766 (1988).
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securities markets® and serve as “a comprehensive anti-
fraud provision operating even when more specific laws
have no application.”11 Congress’ aim “in enacting the
[Exchange] Act was not confined solely to compensating
defrauded investors”; rather, “Congress intended to deter
fraud and manipulative practices in the securities markets,
and to ensure full disclosure of information material to
invest[ors).”12 Rules facilitating § 10(b) litigation “sup-
port]] the congressional policy embodied in the
[Exchange] Act” of combating all forms of securities
fraud.’® Although Congress gave the SEC primary
enforcement responsibility, private suits constitute “an
essential tool for enforcement of the [Exchange] Act’s
requirements”’4 and are “‘a necessary supplement to

10 See Bagsic, Inc. v. Levinson, 485 U.S. 224, 230 (1988) (“The
[Exchange] Act was designed to protect investors against
" manipulation of stock prices.”) (citing 5. Rep. No. 792, 73d
Cong., 2d Sess. 1-5 (1934)).

11 Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbertson, 111
S. Ct. 2773, 2789 (1991) (Kennedy and O’Connor, ., dissenting);
see also Herman & MacLean v. Huddleston, 459 U.S. 375, 386 (1983)
(referring to “the broad proscription against fraud in § 10(b)").

12 Randall v. Loftsgaarden, 478 U.S. 647, 664 (1986) (emphasis
added; citations omitted); accord Musick, Peeler & Garrett, 113 5.
Ct. at 2090; see also Herman & MacLean v. Huddleston, 459 U.S. at
386-87 (primary policy in Exchange Act is the punishment and
deterrence of securities violations).

13 Basic, Inc. v. Levinson, 485 U.5. at 245.

14 Id. at 231; see also Frankel, Implied Rights of Action, 67 Va.
L. Rev. 553, 556 (1981) (primary purpose behind implied
remedies in the securities field has been to deter fraudulent
conduct through “an extension of SEC action”).
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[SEC] action,” “15 as the SEC has repeatedly acknowl-
edged.1®

Aiding and abetting liability is consistent with public
policy underlying the federal securities laws, which were
enacted in the wake of the Great Depression to prevent a
repeat of the 1929 stock market crashl? by correcting
inadequacies in the information provided by securities
issuers to the investing public, deterring fraud and
manipulation and restoring confidence in the securities
markets,1® necessary steps suggested by President Roos-
evelt.1? The Securities Act and the Exchange Act were

15 Bateman Eichler, Hill Richards, Inc. v. Berner, 472 U.S. 299,
310 (1985) (quoting J.I. Case Co. v. Borak, 377 U.S5. 426, 432
(1964)).

16 See Ruder, The Development of Legal Doctrine Through
Amicus Participation: The SEC Experience, 1989 Wis. L. Rev. 1167,
1168 (observing, as former SEC chairman, that “private securi-
ties litigation plays an essential role in federal securities regula-
tion”); see also Departments of Commerce, Justice, and State, the
Judiciary, and Related Agencies Appropriations for 1990: Hearings
Before a Subcomm. of the House Comm. on Appropriations, 101st
Cong., 1st Sess., pt. 6, at 208-09 (1989) (Statement of SEC chair-
man Ruder reporting that investor complaints, “which have
increased significantly in recent years . . . are a traditional
indicator of potential fraud. In 1987, the [SEC] received over
40,000 complaints and inquiries from investors, over 230% the
number received in 1982.”). , .

17 See Linited States v. Naftalin, 441US. 768, 775 (1979); Ernst
& Ernst v.. Hochfelder, 425 U.S. at 194.

18 See 77 Cong. Rec. 2914 (1933) (remarks of Rep. Green-
wood), reprinted in 1 ]. Ellenberger & E. Mahar, Legislative His-
tory of the Securities Act of 1933 and the Securities Exchange Act of
1934, Item 7 (1973) (Legislative History); 77 Cong. Rec. 2939-40
*(1934) (remarks of Rep. Koppleman), reprinted in 1 Legislative
History, Item 7.

1% In a special message to Congress, President Roosevelt
called attention to the fragile stite of financial institutions,
stressing the need to deter securities fraud. He stated that secu-
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enacted to combat securities fraud because state law was
inadequate?° to remedy the absence of business ethics on
Wall Street.?!

Professionals who seek to “reform” the securities
laws and obtain immunity from liability for fraud and
manipulation are direct descendants of critics in the 1930s
who sought to repeal or modify the Securities Act and the
Exchange Act, arguing that the legislation was so “draco-
nian” that it would “dry up the nation’s underwriting
business and that ‘grass would grow on Wall Street.” “22

rities legislation “should give impetus to honest dealing in secu-
rities and thereby bring back public confidence,” and observed
that “the public in.the past has sustained severe losses through
practices neither ethical nor honest on the part of many persons
and corporations selling securities.” 77 Cong. Rec. 937 (1933),
reprinted in 1 Legislative History, Item 3.

20 See 77 Cong. Rec. 3801 (1933) (remarks of Sen. Fletcher:
Securities Act is “designed to protect the public from financial
racketeering of . . . investment bankers . . . ”); 77 Cong. Rec. 2914
(1933), reprinted in 1 Legislative History, Item 7 (remarks of Rep.
Mapes: “[M]any of the leading bankers in the country no longer
have the old-time sense of ethics or [pay] attention to the strict
detail of honest business like the bankers of a former day. . ..
The sale of . . . securities has reached a point where it is a
scandal and a gigantic racket in America, and the Federal Gov-
ernment is the agency to stop it.”).

21 See United States v. Naftalin, 441 U.5. at 775-76; SEC v.
Capital Gains Research Bureau, Inc., 375 U.S. 180, 186-87 (1963); 77
Cong. Rec. 2925 (1933) (remarks of Rep. Kelly: “honest and
legitimate industry . . . has been . . . made the victim of greedy
and ruthless investment bankers”), reprinted in 1 Legislative His-
tory, Item 7; R. Jennings & H. Marsh, Securities Regulation 23 (5th
ed. 1982} (Securities Regulation) (same).

22 D. Ratner, Securities Regulation § 11, at 80 (2d ed. 1982)
Justice Felix Frankfurter, then a professor and one of the leading
spokesmen for the Securities Act, wrote that “[t]he leading
financial law firms who have been systematically carrying on a
campaign against [the Securities Act] have been seeking — now
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These statutes targeted errant professionals, who were
properly held responsible for the celebrated excesses of
the 1920s,2% and they encountered both open and under-
cover resistance.2¢ In the end, Congress passed President

that they and their financial clients have come out of their storm
cellar of fear — not to improve but to chloroform the Act. They
evidently assume that the public is unaware of the sources of
the issues that represent the boldest abuses of fiduciary respon-
sibility. . . . “ J. Seligman, The Transformation of Wall. Street 79
(1983) (Transformation) (quoting letter from Felix Frankfurter to
Henry Stimson (Dec. 19, 1933)).

23 Professor James Landis, the leading historian of the fed-
eral securities laws, has written that the Securities Act “natu-
rally had its beginnings in the high financing of the Twenties
that was followed by the market crash of 1929” and the “spec-
tacularly illuminating investigation of the nature of this financ-
ing” undertaken by the Senate Banking and Currency
Committee under the direction of counsel Ferdinand D. Pecora.
“The Committee spread on the record more than the peccadillos
of groups of men involved in the issuance and marketing of
securities. It indicted a system as a whole that had failed misera-
bly in imposing those essential fiduciary standards that should
govern persons whose function it was to handle other people’s
money. Investment bankers, brokers and dealers, corporate
directors, accountants, ali found themselves the subject of criti-
cism so severe that the American public lost much of its faith in
professions that had theretofore been regarded with respect that
had approached awe.” Landis, The Legislative History of the Secu-
rities Act of 1933, 28 Geo. Wash. L. Rev. 29, 30 (1959) (Securities
Act). '

24 Richard Whitney, president of the New York Stock
Exchange, led the well-supported fight against securities regu-
lation by the Government. He viewed such legislation as indi-
rectly constituting a nationalization of business, which might
result in a freezing of the stock exchange. See J. Seligman, Trans-
formation, at 90. In addition, George May of Price Waterhouse &
Co. was “opposed to . . . requirements for independent accoun-
tants.” Landis, Securities Act, 28 Geo. Wash. L. Rev. at 35 n.12.







